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Washington State Supreme Court

In re the Estate of Constance Little

Roxanne Trees, respondent
V.

Renae Roberson, Appellant

Petition for Review

Case no.

(RAP 13.1)

Review of Court of Appeals, Division One, Case no. 78082-4-1
of

King County Superior Court No. 13-4-01099-0SEA

I, Renae Roberson, hereby petitions the Washington State Supreme

Court per RAP 13.1 for discretionary review of the decision of the

Appellate Court, entered June 24, 2019, affirming the decision of the King

County Superior Court, denying my motion for revision, on hearing held

January 26, 2018, which affirmed the Commissioner's ruling on December

28, 2017. A copy of the Appellate Court decision is in the Appendix at

pages A-1 through A-18.

ASSIGNMENTS OF ERROR

Assignment of Error No. 1 

The court erred by admitting the "gift list" as part of the Final

Distribution of the estate, four years after the Will was admitted to probate.

1Renae Roberson
P. O. Box 222
Milton, WA 98354



Issues pertaining to assignment of error no. 1 

1. Did the court err by admitting the "gift list" as part of the

distribution of the estate four years after the Will was admitted to probate?

Assignment of Error No. 2 

The court erred by ruling the "Gift List" qualified as a writing that

can be incorporated under RCW 11.12.260?

Issues pertaining to assignment of error no. 2 

1. Does the "Gift List" qualify as a writing that can be incorporated

under RCW 11.12.260?

Assignment of Error No. 3 

The court erred by ruling the gift list writing, dated September 16,

2011, meets the requirements for incorporation by reference under RCW

11.12.255

Issues pertaining to assignment of error no. 3 

1. Does the gift list writing, dated September 16,2011, meet the

requirements for incorporation by reference under RCW 11.12.255?

STATEMENT OF THE CASE

There has never been a case in Washington, perhaps in our nation,

where a Will expressly referencing a gift list statute, such as RCW

11.12.260, also qualified for incorporation by reference under RCW

2Renae Roberson
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11.12.255. Testamentary instruments can only incorporate nontestamentary

instruments according to case law, due to attestation requirements and

concerns of fraud. Therefore, it is a novel proposition and a novel holding

by the Court of Appeals. But that is just the beginning the deprivation in this

case. It is also a novel proposition that a beneficiary under the Will would

not have the statutory right to contest the Will with documents incorporated

thereunder which substantially reduces the inheritance of the beneficiary

when the documents express the intent to be part of the Will. The United

States Constitution protects against such property deprivations imposed

without Due Process of Law under the Fourteenth Amendment.

There is case law regarding incorporation by reference. The case law

holds the document referenced and incorporated must be nontestamentary

and becomes part of the Will and is probated with the Will. Again, another

novel departure from the law in Washington and around the country. The

Appellate court appears to have embraced the novel view that RCW

11.12.255 can be used to dispense with the restrictions under RCW

11.12.260 within the same document, rendering the restrictions superfluous.

So the gift list that expressly restricts monetary gifts under RCW 11.12.260,

seemlessly allows them under RCW 11.12.255, all on a single page, and

shackles the inheritance rights of heirs and beneficiaries of the estate with

no filing or notice required within the four month period of proving the Will
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and contesting its provisions. That is more than a novel ruling. That is a

U.S. Constitutional violation of Due Process of Law on many levels.

Keep in mind, the Will only expressly references RCW 11.12.260.

RCW 11.12.255 states if there is any inconsistency between the

(incorporated writing) and the will, the will controls, so the inconsistent

reduction scheme that appears in the separate writing is void due to being

inconsistent with the terms of the Will.

I was given the separate gift list two years after the Will was

admitted to probate. The estate contest statutes for challenging the Will can

only be utilized during the early four month probate period. Since I was not

given that opportunity, the late admission of the gift list deprived me of my

Due Process rights secured under the Fourteenth Amendment to the United

States Constitution. The personal representative states, Renae got it, albeit,

two years late. For reasons stated, its late admission violates due process of

law in deprivation of my civil rights.

I contested the proposed distribution of the Estate of my mother,

Constance Elaine Little, scheduled for December 28, 2017, based on the

following reasons. The separate writing sought to be incorporated by

reference, effecting the disposition of the will, does not satisfy the elements

of RCW 11.12.255 and RCW 11.12.260, inter alia. Under RCW 2.24.050

and controlling Supreme Court authority, the court must review the
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commissioner's decision de novo based on the record. State v. Ramer, 151

Wn.2d 106, 113, 86 P.3d 132 (2004) The Will of my mother, dated July 20,

2011, was admitted to probate on February 15, 2013. Mom executed

another will on August 4, 2011, but subsequently revoked it on September

16, 2011, and reinstated her prior Will the same day on July 20, 2011. My

mom's Will provides "it is my intent to prepare a gift list separate from this

Will for the purpose of the disposition of my tangible personal property,

mementos, and family heirlooms pursuant to RCW 11.12.260. My mom

signed a document entitled "Gift List" on July 20, 2011 and again on

September 16, 2011, presumably, because the gift list dated July 20, 2011,

was revoked. The two gift lists are identical with the exception of the dates

of execution. A copy of the gift list was filed as Exhibit B and C of the

personal representative's motion. CP 38-89 RCW 11.12.260 allows for the

incorporation of a separate writing for tangible personal property only.

RCW 11.12.255 allows incorporation of specifically incorporated written

instruments into the Will for the probating thereof, provided they are

sufficiently described and an intent to incorporate them by the testator is

manifest in the Will. Both are subject to the probating of the Will, they are

not a means to avoid probate (as presumed by the personal representative)

or the notice requirements of probate to the heirs, legatees, and devisees of

the Will, since they are incorporated by reference in the Will, thereby

5Renae Roberson
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requiring both writings to be filed with the Will. The gift list referenced

under RCW 11.12.260 was never filed with the probate of the Will. There is

no writing referenced under RCW 11.12.255 in the Will. The Personal

Representative's attorneys contend the writing specified in the Will (which

cites RCW 11.12.260 for the disposition of tangible personal property)

qualifies as a writing under RCW 11.12.255, without referencing the statute,

much less satisfying its distinct elements of sufficient description to permit

its incorporation.

First, I contended at the hearing on December 28, 2017, the gift list

is now entirely unenforceable, since it was neither filed with the court, nor

admitted to probate as part of the Will, so it was not proved by the court as

part of the Will, or given to the heirs, legatees, and devisees, to apprise them

of their interest in the estate and to contest its provisions, which is the

purpose of notice of the appointment of the personal representative and

admission of the Will to Probate under RCW 11.28.237. Second, I

contended the gift list writing dated September 16, 2011, is not, for the most

part, a gift list qualifying as a separate writing under RCW 11.12.260.

Third, I contend the gift list writing dated September 16, 2011, does not

qualify for incorporation by reference under RCW 11.12.255. On

December 28, 2017, Commission Pro Tern Brad Moore entered the gift list

as a valid writing as proposed by the personal representative. On January
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26, 2018, I presented my motion for revision to the Chief Civil Department

for denovo review. The Honorable Lori K. Smith heard the motion for

revision and upheld the Commissioner's Ruling.

ARGUMENT

Assignment of Error No. 1 

The court erred by admitting the "gift list" as part of the Will four

years after the Will was admitted to probate.

Issues pertaining to assignment of error no. 1 

1. Did the court err by admitting the "gift list" as part of the

distribution of the estate four years after the Will was admitted to probate?

The appellate court reviews issues of law denovo. My appeal is

based primarily on the interpretation of RCW 11.12.255 and RCW

11.12.260, so these are issues of law which the court should decide by

denovo review. I'm also arguing that the violation of these statutes as

applied is a violation of my Fourteenth Amendment right to Due Process of

Law under the U.S. Constitution.

I contend the interpretation of the statutory scheme by the appellate

court violates the rules of construction, including expressio unius est

exclusio alterius and ejusdem generis.

When statutory language is clear and unambiguous, there is no

need for judicial interpretation. The law is the law. State v. Gettman, 56

7Renae Roberson
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Wn. App. 51, 54, 782 P.2d 216 (1989). No where in RCW 11.12.255 is the

mention of gifts or the disposition of gifts, therefore, the language cannot

be added by the court or the personal representative. Under principles of

statutory construction, a statute is not subject to judicial interpretation

where its language is plain, unambiguous, and well understood according

to its natural and ordinary sense and meaning. State v. Lewis, 86 Wn. App.

716, 717-18, 937 P.2d 1325 (1997) RCW 11.12.255 merely allows for

incorporation of separate writings sufficiently described in the Will, it does

not direct the disposition of gifts from the decedent's Will, and additional

language would have to be added to do so.

When the language of a rule is clear, a court cannot construe it contrary to

its plain statement." State v. Raper, 47 Wn. App. 530, 536, 736 P.2d 680,

review denied, 108 Wn.2d 1023 (1987) In determining the meaning and

scope of a statute, the court applies the general principles of statutory

construction. Those principles provide that in interpreting a statute, the

fundamental duty of the court is to ascertain and carry out the intent of the

Legislature, not to presume the statute means what it does not say. State v.

Alvarez, 128 Wn.2d 1, 11, 904 P.2d 754 (1995).

Contrary to the statute, Roxanne and the trial ruled the gifts not

permitted under RCW 11.12.260 could be gifted under RCW 11.12.255,

even though there is no gift provision language in the statute, and the Will

8Renae Roberson
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itself only references RCW 11.12.260. Therefore, the ruling of the trial

court and as affirmed by the appellate court violates the rules of

construction.

Here, RCW 11.12.255 and RCW 11.12.260 were both new sections

enacted contemporaneously and collocated in the laws of Washington

State in 1984, on pp. 653 and 654. The statutes were also codified

consecutively in the Revised Code of Washington. Laws of Washington

State, 1984 c 149 §§ 6 and 7. Due to the contemporaneous enactment and

collocation, the statutes must be interpreted together to ascertain the

legislative intent. Otherwise, RCW 11.12.255 could be construed as a

default statute in connection with RCW 11.12.260, and literally nullify all

the gift restrictions and limitations under RCW 11.12.260, which is

basically what Roxanne argues and the ruling of the trial court suggests.

Here, Constance's will only references a writing under RCW

11.12.260, so RCW 11.12.255 does not apply to the disposition of her

property at all.

The canon of expressio unius est exclusio alterius prohibits the

implication of other things in the statutory scheme when certain things are

expressed. The testator's intent cannot be enforced to violate the law or to

supply an element to the statute the legislature has chosen to omit. It is

not appropriate to resupply judicially an element which the Legislature has

9Renae Roberson
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chosen to omit. see also State v. Bailey, 41 Wn. App. 724, 706 P.2d 229

(1985); State v. Sainz, 23 Wn. App. 532, 540, 596 P.2d 1090 (1979). In

other words, a testator cannot leave by a separate writing that which the

law expressly prohibits, such as gifts of currency and normal legal tender,

and expect the court to modify RCW 11.12.260 accordingly. Roxanne

argues that which is expressly prohibited under RCW 11.12.260 is allowed

under RCW 11.12.255, because there is no limitation under RCW

11.12.255.

The trial court's analysis referenced a gift list in the will but

seemingly disregarded the plain language of the Will, and all of the above

rules of construction. The Will states "I do hereby state that it is my intent

to prepare a gift list separate from this Will for the purpose of disposition

of tangible personal property, mementos and family heirlooms pursuant to

RCW 11.12.260." CP 14 -17, 18 -25. There is no mention of any other

separate writing in the Will, so none can be inferred under ejusdem

generis, which applies for the interpretation of Wills as well as statutes.

Therefore, the court erred as a matter of law and fact, regarding

incorporation of a separate writing in the testator's Will under RCW

11.12.255.

RCW 11.24.010 provides "If no person files and serves a petition

with the time (four months) under this section, the probate or rejection of

10Renae Roberson
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such will shall be binding and final." Since the separate writing was not

admitted to probate (and was supposed to accompany the Will by its Own

terms evidencing the testatrix's intent) and was not given to me (Renae)

when the Will was admitted to probate, I did not have fifteen days as

expressed in the separate writing, so the entire reduction clause fails for lack

of notice. The separate gift list admission after the four month period under

the manifest terms of my mother's Will, deprives me of my right to due

process of law under the Fourteenth Amendment to the U.S. Constitution.

Therefore, I contend its the late admission deprives me of my civil

rights.

Assignment of Error No. 2 

The court erred by ruling the "Gift List" qualified as a writing that

can be incorporated under RCW 11.12.260?

Issues pertaining to assignment of error no. 2 

1. Does the "Gift List" qualify as a writing that can be incorporated

under RCW 11.12.260?

As part of the Will, the separate writing under RCW 11.12.260 is

confined to the limitations imposed by the statute. The only separate writing

gifts qualifying under RCW 11.12.260 are the last four provisions on the

list, including the tangible personal property gifts.. The "identified

historical" items are not identified and cannot be found within the estate.

11Renae Roberson
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The cash gifts are excluded from the meaning of tangible personal

property under RCW 11.12.260(4), which provides "The term does not

include mobile homes or intangible property, for example, money that is

normal currency or normal legal tender, evidences of indebtedness, bank

accounts or other monetary deposits, documents of title, or securities." The

gift list contains cash gifts of ten thousand dollars each to Ryan Trees and

Stacey Fataua. These gifts are expressly prohibited under RCW

11.12.260(4) The fact that monetary gifts appear on this list supports a

suspicion that this list was not prepared by my Mom's lawyer, but Roxanne

herself. It's doubtful mom's attorney had any knowledge of the gift list,

since if he did, he could have included similar provisions in her Will, which

was executed the same day as the gift. Neither do the charitable cash gifts

qualify under RCW 11.12.260. A separate writing cannot include gifts that

are not allowed under the statute. Since these gifts do not qualify under

RCW 11.12.260, they cannot be incorporated by a separate writing and

disposed of under the probating of the Will. Since the gift list was never

offered for admission to probate, it cannot be used to calculate the Will upon

disposition of the estate assets. The separate writing is entitled a "Gift List"

but the substance of the separate writing contains provisions which do not

meet the requirements for a separate writing under RCW 11.12.260, such as

cash gifts, and a complex inheritance reduction scheme that is inconsistent

12Renae Roberson
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with the Will, causing it to fail for incorporation by reference under RCW

11.12.255.

Therefore, these monetary gifts and the reduction scheme are all

void as a matter of law.

Assignment of Error No. 3 

The court erred by ruling the gift list writing, dated September 16,

2011, meets the requirements for incorporation by reference under RCW

11.12.255

Issues pertaining to assignment of error no. 3 

1. Does the gift list writing, dated September 16, 2011, meet the

requirements for incorporation by reference under RCW 11.12.255?

The Personal Representative contended the cash gifts as well as the

allegations of "takings" against me, Renae Roberson, are enforceable under

RCW 11.12.255. Is that true? I contended, it is not.

RCW 11.12.255 provides "A will may incorporate by reference any

writing in existence when the will is executed if the will itself manifests the

testator's intent to incorporate the writing and describes the writing

sufficiently to permit its identification. In the case of any inconsistency

between the writing and the will, the will controls."

On revision, the court ruled that RCW 11.12.255 is the controlling

statute. VRP 23 at 14-16. If that is the case, RCW 11.12.255 would

13Renae Roberson
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necessarily have to be referenced in the Will or in the separate writing, but it

is not. The Will and the separate writing both expressly reference RCW

11.12.260, so the appellate court ruled that which does not appear is clear.

Essentially, the court ruled the separate writing qualifies for

incorporation because it is entitled a gift list, without giving credence to the

substance of the writing or the the fact that the statute referred to in the Will

is RCW 11.12.260 and is also referred to in the separate writing. This is an

application of incorporation by reference that is not present in common law

or in the statute. The court did not reach the issue of inconsistencies

between the Will and separate writing, which under RCW 11.12.255, the

terms of the writing controls, thereby rendering the separate writing

inconsistencies unenforceable.

The Will must identify the writing sufficiently to permit its

identification and manifest the testator's intent to incorporate it. I argued in

my response that the writing is not sufficiently described in the Will to

permit its incorporation as required under RCW 11.12.255 because the only

writing described in the Will is identified under RCW 11.12.260. Plus, the

separate writing cites RCW 11.12.260. CP 38-89, Exhibits B and C. RCW

11.12.255 is neither referenced in the Will or in the separate writing, so the

elements of sufficient description to permit incorporation are not satisfied.

This rule of law was in operation under common law, even before RCW

14Renae Roberson
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11.12.255 was enacted by Washington state in 1984. The case below ruled

on incorporation by reference.

In re Baarslag v. Hawkins, 12 Wn. App. 756 (1975), the court said,

"As a matter of law, the identification of a document incorporated
by reference in a will must be found in the will itself. In this connection, it
is stated in 2 W. Page, Wills § 19.23 (3d ed. 1960), at pages 96-97:

In order to operate as an incorporation, the will must refer to
the instrument to be incorporated and must describe it with
sufficient certainty that it may be identified and distinguished
from other similar documents. These requirements are
intended to protect against fraud, substitution and
tampering. . . .

...The document sought to be incorporated in the will by reference must be
so described in the will that this description, together with evidence of the
identity and genuineness of the document, will be sufficient to show that it
is the document referred to in the will. The description in the will must be in
language which is so clear and unambiguous that the identity of the
documents is readily established. If the will is drawn in such vague or
inaccurate terms that the document produced can be identified with that
entioned in the will only by extrinsic evidence outside of the will or
contradicting its description, such document cannot be taken as a part of the
will, since such a will would be in part oral, and hence in violation of the
statute of wills."

The court emphasized as RCW 11.12.255 does now, the separate

writing must be sufficiently described to permit incorporation. As stated,

the Will and the separate writing reference RCW 11.12.260, not RCW

11.12.255, so the court erred by ruling the separate writing was sufficiently

described, since the Will and the separate writing each reference RCW

11.12.260. There's no other document described in the Will, so not only is

there doubt as to any other document described, the absence of another
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document, triggers the canon of expressio unius est exclusio alterius: the

mention of a thing or class of things bars implication of other things not

expressed, thereby barring any argument that the testatrix intended any

other writing.

The Appellate Court concluded the will clearly and unambiguously

identifies and incorporates by reference the Gift List that directs

distribution of the Estate, but adds monetary gifts which do not appear in

the Will, thereby attempting to modify the express terms of the Will. No.

78082-4-1/14. The appellate court cites RCW 11.12.260, including its

provisions and restrictions, then concludes it meets the requirements of

RCW 11.12.255, absent any basis for its conclusion, thereby rendering its

ruling as untenable. No. 78082-4-1/15 The ruling of the Appellate Court

has no basis in law or fact.

The doctrine of incorporation by reference cannot be applied

without some showing that the testator intended to incorporate the

nontestamentary document into his will. In re McCurdy's Estate, 197

Ca1.276, 285, 240 P. 498 (1925); see, 1 Page on Wills, § 263; Atkinson on

Wills, p. 336. Granted McCurdy's Estate is a California case, but its

incorporation by reference statute, Cal. Pro. Code § 6130, is nearly

identical to the Washington statute, reading, "Incorporation by reference. A

writing in existence when a will is executed may be incorporated by
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reference if the language of the will manifests this intent and describes the

writing sufficiently to permit its identification." Consequently, it is

persuasive authority. In carrying out the general intention of the testator and

the policy of the law against intestacy some courts interpret a reference to

nontestamentary documents as indicative of an intention to incorporate by

reference certain otherwise inoperative nontestamentary instruments into

the testator's will. Arrington v. Brown, 235 Ala. 196,178 So. 218, 220

(1938); Estate ofDimmitt, 141 Neb. 413, 425, 3 N.W.2d 752 (1942) For

instance, where a testator might hold a mortgage and directs that ongoing

payments be administered in a certain manner after his death. The

Appellate Court ruling allows a second testamentary instrument to be

implied under RCW 11.12.255 and to be incorporated into a Will, which is,

which is not described in the Will The courts have held where a document

is incorporated by reference it becomes part of the Will and is probated with

the Will. To incorporate a writing in testamentary instrument, a writing

that is a complete testamentary instrument in itself must refer to the other

writing in such manner as to incorporate it. Estate of McCarty, 211 Cal.

App. 2nd 23, 27 Cal.Rptr. 94 (1962) The Doctrine of incorporation in a

will by reference cannot be applied without some showing that testator

intended to incorporate a nontestamentary document into his will. Wells

Fargo Bank & Union Trust Co. v. Superior Court of Mann County, 32
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Ca1.2d 1, 193 P.2d 721 (1948) Here, the separate writing is testamentary

in nature, since it only is operative upon the death of the testatrix in the

probate administration. Consequently, the nontestamentary element is not

satisfied and cannot be incorporated under Wells Fargo Bank, id

Where a separate writing is incorporated it is considered part of the

Will and is probated with the Will. Here, the separate writing was not

admitted with the Will or probated with the Will during the four month

period for proving the Will. Since contesting the Will is barred after the four

month period from the admission of the Will to probate, it's late admission

two years after probate commenced violates my right to due process of law

under the Fourteenth Amendment to the United States Constitution by

depriving me of my right to contest the writing sought to be incorporated

since my inheritance is substantially diminished by its terms.

The personal representative contends Articles "Second" and "Third"

of the Will reference and describe the writing.

The Second Article refers to tangible personal property such as

mementos and family heirlooms, plus, gifts given to the testator, such as

paintings that the daughters presented to mom, should to be returned to the

daughters, as well as all family photographs. There is no mention of a

criminal allegation against me or any unlawful taking.
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The Third Article provides that my Aunt Judy Laree Fjellman is to

receive one percent of the estate, and my sister Roxanne and I, Renae

Roberson, share the remainder equally, or to our children should either of us

not survive our mom. There is no mention of a cash gift or a gift reduction

scheme, much less the intent to incorporate it under the terms of the Will.

The alleged reduction under the separate writing alone does not satisfy the

elements of incorporation under RCW 11.12.255. Such changes would

require the 'Will to be rewritten or a codicil.

Therefore, the cash gifts and gift reduction language in the separate

"Gift List" are void as a matter of law for failing to satisfy the elements of

sufficient description elements in the Will and the manifest intent to

incorporate a writing so described under RCW 11.12.255.

Therefore, since the separate writing was never admitted to probate

as part of the Will, its admission now as evidence for the distribution of the

estate is a violation of RCW 11.28.237 and due process of law. As well as,

due process of law extended to the states in all judicial proceedings under

the Fourteenth Amendment to the United States Constitution. U.S. Const.

XIV Amend.

19Renae Roberson
P.O. Box 222
Milton, WA 98354



CONCLUSION

Therefore, the Supreme court should order the decree of distribution

of the estate according to the terms of the Will alone, dated July 20, 2011,

without the effect of the disposition of the separate writing by disallowing

its admission at the close of the estate, including one percent to my Aunt

Judy, and the remaining ninety-nine percent, in equal shares to my sister,

Roxanne and me, without further dela s and unnecessary expenditures.

July 19, 2019.
Respectfully submitted,
Signature
Renae Roberson

Affidavit of Service to Parties is filed together with this Petition for
Review.

Appendix of Appellate Ruling Attached hereto
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Appellate Court Ruling, dated June 24, 2019



z

FILED
6/24/2019

Court of Appeals
Division I

State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

In the Matter of the Estate of
CONSTANCE ELAINE LITTLE,

Deceased.

ROXANNE L. TREES, Individually and
as the Personal Representative of the
Estate of Constance Little,

V.

RENAE K. ROBERSON,

Respondent,

Appellant.

No. 78082-4-1

DIVISION ONE

PUBLISHED OPINION

FILED: June 24, 2019

SCHINDLER, J. — A separate document in existence at the time a will is executed

may qualify both for incorporation by reference under RCW 11.12.255 as to distribution

of the estate and as a "gift list" for tangible personal property under RCW 11.12.260.

The terms of the will of Constance Elaine Little and the undisputed record establish the

intent of Little to incorporate by reference a separate document that directs distribution

of the estate and tangible personal property. We affirm the superior court order.

The Last Will and Testament of Constance E. Little 

The facts are undisputed. Renae Roberson and Roxanne Trees are the adult

daughters of Constance Elaine Little and Royal Little. Royal Little died in 2008.
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On July 20, 2011, Constance executed her will that incorporated by reference a

separate gift list. The July 20, 2011 "Last Will and Testament of Constance E. Little"

states, in pertinent part:

KNOW ALL MEN BY THESE PRESENTS: That 1, CONSTANCE
E. LITTLE, a/k/a CONNIE E. LITTLE, a resident of the State of
Washington, of legal age, declare this to be my last Will and hereby
revoke all former Wills and Codicils by me made.

FIRST: 1 declare that I am a widow and that I have two children,
namely; ROXANNE LAREE TREES, whose birth date is September 6,
1945, and RENAE KAY ROBERSON, whose birth date is November 30,
1946.

SECOND: I do hereby state that it is my intent to prepare a gift
list separate from this Will for the purpose of disposition of tangible
personal property, mementos and family heirlooms pursuant to RCW
11.12.260. . . .

THIRD: Except as provided in the list described in Paragraph
SECOND above .. . , after the payment of all just claims against my
Estate, I make the following special bequests:

A. Unto my sister, JUDITH LAREE FJELLMAN, born June 26,
1943, I hereby give, devise and bequeath ONE PERCENT
(1%) of the residue of my estate. . . .

B. All of the rest, residue and remainder of my property I give,
devise and bequeath equally unto my children, ROXANNE
LAREE TREES and RENAE KAY ROBERSON, share and
share alike, . . .

FOURTH: I hereby nominate and appoint my daughter,
ROXANNE L. TREES, as Personal Representative of my Estate, to serve
without bond and I direct that this Will be probated as a nonintervention
Will. I further authorize and direct said Personal Representative to sell,
mortgage, lease or convey or otherwise deal with the property of my
Estate in the same manner as I could do were I then living and whether or
not it be necessary to do so in order to pay claims against my Estate or
expenses of administration.

Little also executed the "Gift List" on July 20, 2011. Little's handwritten note on

the Gift List states, "Attach to my will at Yakima County Court House." The Gift List •

expressly provides, "I do hereby state that this is a separate gift list that accompanies

my last will and testament dated July 20, 2011." Little unequivocally directs "my

Executor, Roxanne Trees," to "first reduce Renae Kay Roberson's half of my estate

2
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using the bolded amount values listed below and for the reasons provided in I, II, III, and

thence to distribute the remaining items in the order listed." Sections I, II, and III of the

Gift List state:

I. Since Renae Roberson has already received or taken these items, I
wish to acknowledge the following reduction from her 1/2 portion 
designated in my estate, and add it to Roxanne Trees Portion, in the 
following amounts: 
1. My husband, Royal's Diamond Ring - Renae received in Spring

2011 - ($6000 - Deduct 1/2 value @ $3000)
2. My husband, Royal's Chevy vehicle signed over to Renae in Fall

2008, then sold by her ($27,000 - Deduct 1/2 value @ $13,500)

II. Renae Roberson has taken charge of these items without
complete permission by me and/or through documentation to me of
their current whereabouts and dispensation, as of this date. I wish to
acknowledge the following reductions from her 1/2 portion of my 
estate and accountability measures of re-instatement. Within (15)
fifteen business days after the reading of this will, if Renae Roberson has
not satisfactorily acknowledged return, replacement, the whereabouts, or
accountability of these items of my estate that she handled, prior to my
death, I direct my executor to reduce Renae's portion of my estate
proportionally and accordingly, using the itemized reductions.. . . Bolded
reductions include the following items and transactions:
1 My husband, Royal Little's gun collection given to Renae for

safekeeping 2005-2008, and not accounted for since then ($6000).
2. Government Bonds for Royal Little/Constance E. Little totaling (up

to $60,000) which were misplaced or lost by me and recovery
actions were instituted and taken by Renae in July 2011 per the
managers at the Yakima Valley Credit Union, Yakima, WA where I
cashed other bonds.

3. My personal collection of coins in blue/green collection folders,
including: (i.e. pennies, dimes, nickels, or quarters) which Renae
took without permission or for safekeeping, and were noted as
missing in early September 2011 ($5000).

Ill. Renae acquired these documented funds from me for her own 
purposes over time, and I wish to acknowledge these as reductions 
from her 1/2 portion of my estate. 
Personal funds and loans made to Renae by me include: $3000 (in 2010)
and $12,000 @ $500 per month (during 2010-2011) to pay off Renae's
personal loan of $55,000 to Margie Buchholz. (Total: $15,000).01

I Emphasis in original; boldface in original.

3
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The Gift List also states that "$10,000 shall be deducted first, and provided to

each of my grandchildren, Ryan Trees and Stacey Fataua," and 1500 each to the

Meridian School Foundation (Bellingham, WA); YCTV,[2] and Parker Youth Foundation,

(Yakima, WA)." The Gift List directs distribution of "tangible personal property,

mementos and family heirlooms pursuant to RCW 11.12.260" as follows:

Identified Historical items to the Yakima Valley Agriculture Museum, Union
Gap, WA; to Perry Institute, Yakima, WA; to the Yakima Valley Museum,
Yakima, WA[.]

Identified Historical items to the Meridian School Foundation, Bellingham,
WA[.]

Renae Roberson, my camera equipmentand videos, her paintings and
items given by her will be returned to her.

Roxanne Trees, all books, costumes, jewelry and coin collections, Indian
items and items given by her will be returned to her.

Ryan Trees, his Grandfather Royal's car tools and Great Grandfather
Merrel's tools and the red trailer or its equal value.

All mementos and items of family history (Little, Fjellman families) and all
those I possess, including all photos, videos, documents, family movies,
scrapbooks, letters and genealogy items will all be returned to Roxanne
Trees for safekeeping.[31

On August 4, 2011, Little executed a new will. The August 4, 2011 will directs

distribution of $10,000 to each of her two grandchildren and $104,000 to Trees, "all to

be her sole and separate estate per stirpes." The will states the "residue and

remainder" of the estate is bequeathed 1 percent to her sister and 48.5 percent to each

of her two daughters, Roxanne Trees and Renae Roberson.

2 Yakima Community Television.

3 The record does not show whether Little filed the Gift List at the Yakima County Courthouse.

4
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On September 16, 2011, Little revoked the August 4, 2011 will and reinstated the

July 20, 2011 will:

Re: LAST WILL AND TESTAMENT

To whom it may concern:

I Constance E. Little have revoked and withdrawn this will and any
attached codicils.

I intend that my only valid last will and testament dated July 20, 2011 is to
be effective immediately upon my death and be in place from this day
forward. It was prepared and reviewed with me by my own personal
attorney, Kevin Kirkevold, Yakima, WA and was properly witnessed,
notarized, and filed in Yakima County on July 20, 2011.

Little executed another "Gift List" on September 16, 2011. Except for the absence of

the handwritten note, the Gift List is identical to the one she signed on July 20, 2011.

Probate 

Little died on February 4, 2013. On February 15, Trees filed a "Notice of

Appointment and Pendency of Probate Proceedings." Trees filed a petition for an order

to admit the will to probate and appoint her as the personal representative. Trees

submitted the original July 20, 2011 Last Will and Testament of Constance E. Little; the

affidavits of witnesses to the execution of the will; the August 4, 2011 will; and the

September 16, 2011 revocation of the August 4, 2011 will. The court admitted the July

20, 2011 will to probate and entered an order of solvency.

On February 15, 2013, the court appointed Trees as the personal representative

of the estate of Constance Elaine Little (the Estate) with nonintervention powers and

without bond.

On August 19, 2015, Trees filed the "First Interim Report and Accounting" for

February 4,2013 through December 31, 2014 and a petition for "Meimbursement" of

5
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"[a]dvances by PR"4 to the Estate. Trees submitted copies of the Gift List that Little

executed on July 20, 2011 and on September 16, 2011 as "Exhibits E and F." Trees

provided an "Attorney-in-Fact Accounting" of all the transactions made by Trees and

Little from September 2011 until Little's death in February 2013. Trees requested the

court order Roberson to file an accounting. Trees asserts that absent an accounting

from Roberson, "it is premature to order any reductions" to her share of the Estate.

The July 20, 2011 separate writing was executed
contemporaneously with the Will dated July 20, 2011 and is
incorporated by reference in the Will per RCW 11.12.255.
However, it is premature to order any reductions to the distributive
share of Renae Roberson because the issue of "reduction" may be
addressed in her accounting.

Renae Roberson and Roxanne Trees both served as agents under
separate powers of attorney for their mother, Constance Little. Both
Renae Roberson and Roxanne Trees should file accountings.
Furthermore, the "Gift Lists" contain a provision that Renae Roberson
should account for her activities. See Exhibits E and F.

The First Interim Report states that as of December 31, 2014, the balance of the

Estate bank account was $70,281.52, the Estate owned a two-thirds interest in the

residential property in Yakima, and the Federal Way property had been sold by court

order. The First Interim Report states the sale of the Federal Way property resulted in

net proceeds of $132,825.61. Trees sought court approval to sell the two-thirds interest

in the Yakima property. Trees notes she owns the other one-third interest and is

"readying the property for sale." Trees requested approval of the Attorney-in-Fact

Accounting and issuance of an order requiring Roberson to "account for her activities

while serving as Agent and also for any other activities undertaken with respect to

assets held by Constance E. Little."

4 Personal representative.

6
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The court scheduled a hearing for October 28, 2015. The court ordered

Roberson to appear and show cause why she had not prepared an accounting.

Roberson represented herself pro se. In response, Roberson filed an objection

to the First Interim Report. At the hearing on October 28, 2015, the superior court

commissioner approved the First Interim Report but reserved ruling on the request to

order Roberson to file an accounting.

Approximately two years later on November 30, 2017, Trees filed the "Final

Report, Accounting, and Petitions for Distribution of Assets and for Decree of

Distribution" (Final Report). The Final Report states Roberson filed three creditor claims

against the Estate: (1) A claim for funeral expenses, (2) a claim for house repairs in the

amount of $51,659.99, and (3) a claim for "services" in the amount of $7,500.00. The

report states Trees reimbursed Roberson for the funeral expenses but made only "a

partial payment" to Roberson of $20,000.00 for the house repairs because the "Estate

lacked liquidity," and rejected the claim for "services."

The Final Report identifies $133,478.29 in the Estate bank account and

$163,498.98 from the court-approved sale of the Yakima property. The Final Report

states Trees followed the directive for "reductions to the distributive share of Renae

Roberson and cash gifts to Ryan Trees, Stacey Fataua, Meridian School Foundation,

YCTV, and Parker Youth Foundation" and "disposition of certain tangible personal

property."

Roberson contested the Final Report. Roberson asserted the Gift List did not

meet the statutory requirements for incorporation by reference under RCW 11.12.255

because it was not in existence "when the will [was] executed" and the will did not

identify the writing or "manifest the intent to incorporate the writing" into the will.

7
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Roberson argued the Gift List was invalid because it "was never admitted to probate

with the Will" and the "monetary gifts are all void as a matter of law" because the

monetary gifts are not tangible personal property under RCW 11.12.260.

At the conclusion of the hearing on the Final Report and petition for decree of

distribution, a superior court commissioner entered the "Decree of Distribution." The

Decree of Distribution states the actions of the personal representative "during this

accounting period were reasonable, necessary, and furthered the administration of the

Estate." The commissioner concluded, "Said actions should be ratified, confirmed, and

approved." The Decree of Distribution approves the Final Report and authorizes the

proposed distribution:

1. The Final Report is approved.
2. The Cash Accounting for the period from January 1, 2015 through

September 8, 2017 is approved.
3. The actions of the PR during this accounting period are ratified,

confirmed, and approved.
4. The PR shall distribute the remaining net assets of the Estate as

provided for in the formula outlined in the Proposed Distribution
Worksheet of Cash attached as Exhibit D to the underlying Final
Report.

5. Any personal property that is not picked up by Renae Roberson within
30 days of the entry of this Decree of Distribution shall be deemed to
have been abandoned by Renae Roberson.

The commissioner entered findings of fact and conclusions of law. The Decree

of Distribution states the "total amount of the reductions to the distributive share of

Renae Roberson provide[d] for in the Gift List is $122,000." The findings of fact state

the "Gift List is specifically referenced and described at Articles Second and Third of the

Will." The commissioner concluded the "Gift List is incorporated by reference in the Will

under RCW 11.12.255"; the "provisions of the Gift List detail the testator's reasons for

the reductions to Renae Roberson's distributive share at Items 1, 11, and Ill"; and the

8
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"Gift List manifests the testator's inten[t] to equalize the advancements made to Renae

Roberson during the testator's lifetime." The commissioner concluded the Gift List also

"disposes of tangible personal property" under RCW 11.12.260.

Motion for Revision 

Roberson filed a motion to revise the commissioner order approving the Decree

of Distribution. Roberson argued the Gift List was unenforceable because it was not

filed with the probate petition and did not meet the requirements of RCW 11.12.255 or

RCW 11.12.260.

The superior court denied the motion for revision and affirmed the decision of the

commissioner to approve the Decree of Distribution. The court found there is "no

evidence of undue influence or wrongdoing." The court concluded there is "no

requirement that the gift list be filed" with the will and Roberson had the will "or access

to it. . . for a few years and had an opportunity to address the issues in the gift list."

The court entered the following findings:

The court agrees with the Commissioner that RCW 11.12.255 is the
controlling statute. .
The will referenced the gift list.
The gift list existed at the time the Will was signed.
The gift list was redated and mentioned again three months later.
It is clearly referenced in the Will.

Appeal of Superior Court Order

Roberson appeals the superior court order denying the motion to revise the

decision of the superior court commissioner to approve the Decree of Distribution.5

5 We hold a pro se litigant to the same standard as an attorney. In re Marriage of Olson, 69 Wn.
App. 621, 626, 850 P.2d 527 (1993). An appellant must provide "argument in support of the issues
presented for review, together with citations to legal authority and references to relevant parts of the
record." RAP 10.3(a)(6); Holland v. City of Tacoma, 90 Wn. App. 533, 538, 954 P.2d 290 (1998).
"Passing treatment of an issue or lack of reasoned argument is insufficient to merit judicial consideration."
Holland, 90 Wn. App. at 538.

9
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The decision of a court commissioner is subject to revision by the superior court.

RCW 2.24.050.6 RCW 2.24.050 states, in pertinent part:

All of the acts and proceedings of court commissioners hereunder shall be
subject to revision by the superior court. Any party in interest may have
such revision upon demand made by written motion, filed with the clerk of
the superior court, within ten days after the entry of any order or judgment
of the court commissioner. Such revision shall be upon the records of the
case, and the findings of fact and conclusions of law entered by the court
commissioner.

On revision, the superior court reviews de novo the findings of fact and

conclusions of law of the commissioner based upon the evidence and issues presented

to the commissioner. State v. Ramer, 151 Wn.2d 106, 113, 86 P.3d 132 (2004). The

superior court can adopt the decision of the commissioner "either expressly or by clear

implication from the record." In re Dependency of B.S.S., 56 Wn. App. 169, 170, 782

P.2d 1100 (1989).

We review the superior court decision on appeal. Ramer, 151 Wn.2d at 113.

Unchallenged findings of fact are verities on appeal. In re Estate of Jones, 152 Wn.2d

1, 8,93 P.3d 147 (2004). "An appellate court will uphold challenged findings of fact and

treat the findings as verities on appeal if the findings are supported by substantial

evidence." Jones, 152 Wn.2d at 8. Substantial evidence is "evidence that is sufficient

to persuade a rational, fair-minded person of the truth of the finding." Jones, 152 Wn.2d

at 8. An appellate court reviews conclusions of law de novo. Jones, 152 Wn.2d at 8-9.

RCW 11.12.255 and RCW 11.12.260 

Roberson contends the court erred in denying the motion to revise the

commissioner decision to approve the Decree of Distribution. Roberson asserts the Gift

6 See also WASH. CONST. art. IV, § 23.

10
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List does not meet the requirements of either RCW 11.12.255 or RCW 11.12.260 and is

unenforceable.

We review a decree of distribution to ensure it is in accord with the intent of the

testator's will and applicable law. In re Estate of Wegley, 65 Wn.2d 689, 695, 399 P.2d

326 (1965). The interpretation of a will is a question of law that we review de novo. In

re Estate of Curry, 98 Wn. App. 107, 112-13, 988 P.2d 505 (1999). The paramount duty

of the court is to give effect to the testator's intent when the will was executed. In re

Estate of Bergau, 103 Wn.2d 431, 435, 693 P.2d 703 (1985); In re Estate of Price, 73

Wn. App. 745, 754, 871 P.2d 1079 (1994). If possible, the court must determine the

testator's intent from the language of the will as a whole. Berqau, 103 Wn.2d at 435.

Specific provisions must be construed in the context of the entire will. In re Estate of

Riemcke, 80 Wn.2d 722, 728, 497 P.2d 1319 (1972); Curry, 98 Wn. App. at 113. The

court must consider the will in its entirety. In re Estate of MeII, 105 Wn.2d 518, 524, 716

P.2d 836 (1986).

Statutory interpretation is a question of law that we review de novo. Jones, 152

Wn.2d at 8-9; Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4

(2002). We look to the plain meaning of the statute as the expression of legislative

intent. Bostain v. Food Express, Inc., 159 Wn.2d 700, 708, 153 P.3d 846 (2007). We

discern plain meaning from the plain language of the statute, "considering the text of the

provision in question, the context of the statute in which the provision is found, related

provisions, amendments to the provision, and the statutory scheme as a whole."

Columbia Riverkeeper v. Port of Vancouver USA, 188 Wn.2d 421, 432, 395 P.3d 1031

(2017). If the plain language of the statute is subject to only one interpretation, the

inquiry ends. Lake v. Woodcreek Homeowners Ass'n, 169 Wn.2d 516, 526, 243 P.3d

11
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1283 (2010). Statutes relating to the same subject are construed together and in

ascertaining legislative intent, the court harmonizes and reads the statues together as

constituting a unified whole. In re Estate of Black, 153 Wn.2d 152, 164, 102 P.3d 796

(2004).

RCW 11.12.255 states a will may incorporate by reference a writing that is in

existence when the will is executed. RCW 11.12.255 states:

A will may incorporate by reference any writing in existence when the will
is executed if the will manifests the testator's intent to incorporate the
writing and describes the writing sufficiently to permit its identification. In
the case of any inconsistency between the writing and the will, the will
controls.

Roberson argues the Gift List was not in existence when Little executed the will

and the will does not manifest Little's intent to incorporate the Gift List by reference.

The record does not support her argument. The undisputed record establishes the Gift

List was in existence when Little executed the will on July 20, 2011 and reinstated the

will on September 16, 2011. The uncontroverted record establishes Little executed the

same Gift List when she executed her will first on July 20, 2011 and again on

September 16, 2011 when she revoked the August 4, 2011 will and reinstated the July

20, 2011 will.

Roberson contends the will does not manifest an intent to incorporate the Gift

List because the will does not "mention cash gifts" or reductions to Roberson's "share of

the estate."

The plain and unambiguous language of RCW 11.12.255 unequivocally states,

"A will may incorporate by reference any writing in existence when the will is executed if

the will itself manifests the testator's intent to incorporate the writing." "Washington

courts have consistently interpreted the word 'any' to mean 'every' and 'all.'" Stahl v. 

12
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De!icor of Puget Sound, Inc., 148 Wn.2d 876, 884-85, 64 P.3d 10 (2003). The Gift List

is a writing that the will incorporates by reference.

The language of the will unambiguously manifests the intent of Little to

incorporate the Gift List by reference and direct distribution of the Estate and monetary

gifts. The will expressly references the Gift List in "Paragraph Second." Paragraph

Second states Little intends to prepare the Gift List "separate from this Will for the

purpose of disposition of tangible personal property, mementos and family heirlooms

pursuant to RCW 11.12.260." In "Paragraph Third," the will states, "Except as provided

in the list described in Paragraph SECOND above," Little directs the executor to make

the deductions and distribute the money gifts and personal property "as provided in the

list" before distributing the remainder of the Estate. See Woodard v. Gramlow, 123 Wn.

App. 522, 526-29, 95 P.3d 1244 (2004) (a separate writing directing the proceeds from

a life insurance policy into a testamentary trust was incorporated under RCW

11.12.255).

Baarslag v. Hawkins, 12 Wn. App. 756, 531 P.2d 1283 (1975), is distinguishable.

In Baarslag, the will stated the testator gives "'the bulk of my property' "to "seven

named 'devisees-trustees' in an 'unlimited trust' "to be "used 'for certain purposes

which are dear to my heart, and which are known to my Executor and the devisees-

trustees hereinafter named, in accordance with oral and written directions that I have

given to them' " as " '[g]uidelines.' " Baarslaq, 12 Wn. App. at 757-58. Because the will

did "not refer to the handwritten guidelines by name" or date, we concluded the will did

not sufficiently identify the handwritten guidelines as "a writing intended by the testator

to be incorporated by reference into his will" under RCW 11.12.255. Baarslaq, 12 Wn.

App. at 762-63. We held the vague reference in the will to" 'written and oral

13
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instructions' " was "insufficient to incorporate by reference the handwritten guidelines."

Baarslaq, 12 Wn. App. at 762. "'[T]he will must refer to the instrument to be

incorporated and must describe it with sufficient certainty that it may be identified and

distinguished from other similar documents.' " Baarslag, 12 Wn. App. at 761-62

(quoting 2 PAGE ON WILLS: THE LAW OF WILLS § 19.23 (3d ed. 1960)). "'The description

in the will must be in language which is so clear and unambiguous that the identity of

the documents is readily established.'" Baarslaq, 12 Wn. App. at 761-627 (quoting 2

PAGE ON WILLS § 19.23). Here, unlike in Baarslaq, the will clearly and unambiguously

identifies and incorporates by reference the Gift List that specifically directs distribution

of the Estate, monetary gifts, and tangible personal property.

Roberson asserts the Gift List is not incorporated by reference under RCW

11.12.255 because the will cites only RCW 11.12.260 and RCW 11.12.260(4) prohibits

the "monetary gifts and the reduction scheme."

RCW 11.12.260 governs the requirements for a separate writing that directs the

disposition of "tangible personal property." RCW 11.12.260(1) states:

A will or a trust of which the decedent is a grantor and which by its terms
becomes irrevocable upon or before the grantor's death may refer to a
writing that directs disposition of tangible personal property not otherwise
specifically disposed of by the will or trust other than property used
primarily in trade or business. Such a writing shall not be effective unless:
(a) An unrevoked will or trust refers to the writing, (b) the writing is either
in the handwriting of, or signed by, the testator or grantor, and (c) the
writing describes the items and the recipients of the property with
reasonable certainty.

Unlike the requirements of RCW 11.12.255, under RCW 11.12.260(2), "The

writing may be written or signed before or after the execution of the will or trust and

need not have significance apart from its effect upon the dispositions of property made

7 Emphasis omitted.
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by the will or trust." RCW 11.12.260(2) states that a "writing that meets the

requirements of this section shall be given effect as if it were actually contained in the

will."

RCW 11.12.260(4) defines "tangible personal property" as "articles of personal or

household use or ornament," such as "furniture, furnishings, automobiles, boats,

airplanes, and jewelry, as well as precious metals in any tangible form, for example,

bullion or coins." RCW 11.12.260(4) states that tangible personal property excludes

"intangible property," including "money that is a normal currency or normal legal

tender."8

Under these particular facts, the conclusion that the Gift List meets the

requirements of RCW 11.12.255 and controls distribution of the Estate and money does

not conflict with the disposition of tangible personal property under RCW 11.12.260.

Chapter 11.12 RCW governs execution and interpretation of a will. The

undisputed record establishes the Gift list complies with RCW 11.12.255. The Gift List

was in existence at the time Little executed the will and the will clearly identifies the Gift

List, and the will manifests Little's intent to incorporate the writing and direct distribution

of the Estate and money. The Gift List also meets the requirements of RCW 11.12.260.

RCW 11.12.260 states a will "may direct disposition of tangible personal property" in a

separate writing "written or signed before or after the execution of the will or trust." The

Gift List is a separate writing that directs disposition of tangible personal property. The

court did not err in concluding RCW 11.12.255 controls disposition of the Estate and

money and meets the requirements of RCW 11.12.260 for purposes of disposition of

tangible personal property.

8 Roberson does not dispute the distribution of tangible personal property under the Gift List.
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Roberson also claims the Gift List is inconsistent with the will because the Gift

List reduces her share from "approximately $98,000 to $7,000." The reductions in the

Gift List are not inconsistent with the will. The will explicitly directs the executor to

implement the directions in the Gift List before distributing the remainder of Little's

Estate.

Probate Petition 

Roberson contends Washington law required the personal representative to file

the Gift List with the petition to admit the will to probate. We review questions of law de

novo. Jones, 152 Wn.2d at 8-9.

Roberson cites ROW 11.28.237(1) to argue the Gift List "should have been given

to the heirs with the Will as part of the Will." ROW 11.28.237(1) does not support her

argument. ROW 11.28.237(1) provides that "Mithin twenty days after appointment, the

personal representative of the estate of a decedent shall cause written notice of his or

her appointment and the pendency of said probate proceedings."

ROW 11.20.010 governs admission of a will to probate. RCW 11.20.010

provides, in pertinent part, "Any person having the custody or control of any will shall,

within thirty days after he or she shall have received knowledge of the death of the

testator, deliver said will to the court having jurisdiction or to the person named in the

will as executor." Here, the personal representative complied with the statute by filing a

petition to admit Little's will to probate eleven days after Little died. The court did not err

in concluding Washington law does not require the personal representative to file a

separate writing when the will is admitted to probate.
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Due Process 

Roberson contends admission of the Gift List violated her right to due process

because she was not able to "contest the separate writing as part of the Will." The

record does not support her argument.

As a general rule, the probate of a will is a "non-adversary proceeding, and a

hostile party waits until the will is admitted to probate to contest the will under RCW

11.24.010." Black, 153 Wn.2d at 170. But where, as here, a party challenges the will

and disposition of the estate, the court can address the contest. Black, 153 Wn.2d at

170. The failure to give due notice to heirs is a denial of procedural due process. In re

Estate of Little, 127 Wn. App. 915, 921, 113 P.3d 505 (2005). "'The fundamental

requirement of due process is the opportunity to be heard at a meaningful time and in a

meaningful manner.'" Aiken v. Aiken, 187 Wn.2d 491, 501, 387 P.3d 680 (2017)9

(quoting Matthews v. Eldridge, 424 U.S. 319, 333, 96 S. Ct. 893, 47 L. Ed. 2d 18

(1976)).

The record shows Roberson knew about and challenged the Gift List and

distribution of the Estate. Roberson received actual notice of the Gift List when Trees

filed the First Interim Report and Accounting on August 19, 2015. In opposition to the

Final Report and petition for decree of distribution, Roberson argued the Gift List did not

meet the requirements of RCW 11.12.255 or RCW 11.12.260 and was unenforceable.

Roberson challenged the Gift List at the show cause hearing in October 2015, at the

hearing on the Final Report and petition for decree of distribution in December 2017,

and at the hearing on the motion for revision.

9 Internal quotation marks omitted.
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Attorney Fees 

The Estate seeks reasonable attorney fees under the Trust and Estate Dispute

Resolution Act, chapter 11.96A RCW. Under RCW 11.96A.150(1), an appellate court

may, in its discretion, order attorney fees to be awarded to any party from any other

party "in such amount and in such manner as the court determines to be equitable." We

decline the request for fees on appeal.

We affirm the superior court order denying the motion to revise the commissioner

order approving the Decree of Distribution for the Estate of Little.

WE CONCUR:
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